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Considerations When Determining a Party’s Income for Purposes of Calculating 
Support 
 
By: Derek M. Freed, Esq.  
 
 Determining a party’s income is crucial to making a fair determination regarding a 
party’s need and/or ability to pay both alimony and child support under New Jersey law. 
This article will examine issues surrounding the calculation of a party’s income for 
purposes of determining child support and alimony. 
 
 Child Support  
 

With respect to determining child support, Appendix IX-A to the New Jersey Child 
Support Guidelines (hereinafter “the Guidelines”) indicates that children are entitled to 
“share in the current income of both parents.” See Appendix IX-A to the Guidelines, 
Section 1. (Emphasis added). Furthermore, the “economic data and procedures of [the 
Guidelines] attempt to simulate the percentage of parental net income that is spent on 
children in intact families.” Ibid. (Emphasis added). The Guidelines also utilize an “income 
shares” approach to determining child support. Specifically, the policy is that “both parents 
are responsible for the financial needs of their children. In intact families, the income of 
both parents is pooled and spent for the benefit of all household members including the 
children. … This same income sharing principle is used to determine how the parents will 
share a child support award.” Id. at Section 4. The Guidelines also states that a child 
support calculation is “based on the combined net income of the parents.” Id. at Section 
11. 
 
 Having established in Appendix IX-A the role of each parent’s income in 
determining child support, Appendix IX-B provides clarification on how to calculate a 
parent’s income for administering the Guidelines and performing an actual calculation to 
establish a child support obligation. Appendix IX-B of the Guidelines takes an expansive 
view of what constitutes income. For example, it states that “gross income is all earned 
and unearned income that is recurring or will increase the income available to the recipient 
over an extended period of time. When determining whether an income source should be 
included in the child support guidelines calculation, the court should consider if it would 
have been available to pay expenses related to the child if the family would have remained 
intact or would have formed and how long that source would have been available to pay 
those expenses.” 
 
 Appendix IX-B also provides examples of certain sources of income that could be 
included when calculating child support under the Guidelines. However, it is critical to 
note that the Guidelines explicitly state that the list it provides of sources of income is 
non-exhaustive. As such, examples of sources of income not set forth in the list can be 
included as income for a parent whose child support obligation/award is being calculated 
under the Guidelines. The list of sources of income provided by the Guidelines is: 
 
 



a. compensation for services, including wages, fees, tips, and commissions; 
b. the operation of a business minus ordinary and necessary operating expenses 

(See IRS Schedule C); 
c. gains derived from dealings in property; 
d. interest and dividends (See IRS Schedule B); 
e. rents (minus ordinary and necessary expenses - See IRS Schedule E); 
f. bonuses and royalties; 
g. alimony and separate maintenance payments received from the current or past 

relationships; 
h. annuities or an interest in a trust; 
i. life insurance and endowment contracts; 
j. distributions from government and private retirement plans including Social 

Security, Veteran's Administration, Railroad Retirement Board, deferred 
compensation, Keoughs and IRA's; 

k. personal injury awards or other civil lawsuits; 
l. interest in a decedent's estate or a trust; 
m. disability grants or payments (including Social Security disability); 
n. profit sharing plans; 
o. worker’s compensation; 
p. unemployment compensation benefits; 
q. overtime, part-time and severance pay; 
r. net gambling winnings; 
s. the sale of investments (net capital gain) or earnings from investments; 
t. income tax credits (excluding the federal and state Earned Income Credit and the 

N.J. homestead rebate);  
u. unreported cash payments (if identifiable); 
v. the value of in-kind benefits; and 
w. imputed income (See Appendix IX-A, paragraph 12).  

 
As one can see from this non-exhaustive list, many of these sources of income 

may be non-taxable in whole or in part. For example, not all “gains derived from dealings 
in property are taxable as income. Also, alimony is no longer taxable as income. While 
certain types of in-kind benefits may be technically taxable, these types of benefits are 
often not set forth on an individual’s tax returns (even if they are technically taxable). 
Appendix IX-B even provides a list of types of income that may be non-taxable in whole 
or in part. Accordingly, it must be stressed that when calculating a parent’s income under 
the Guidelines, a paystub, tax return, 1099, W-2 statement, and the like are necessary, 
but may not be the end of the analysis. Documentation to confirm and/or clarify a parent’s 
non-taxable income is also necessary to a fair determination of child support under the 
Guidelines. If the focus is on whether the “income” in question would have been available 
for the benefit of the child/children if the family remained intact, discovery and document 
production would require more than just the production of tax returns and tax forms. 
Appendix IX-B confirms, “The review of a paystub, W-2 form, IRS-1099 form or tax return 
may not provide all necessary income information for a parent. The accurate 
determination of income may be dependent on a combination of these documents and 
testimony. Also, note that a parent may have more than one W-2 wage statement if that 



person worked for multiple employers during the year.” (Emphasis added). One could 
argue that even the Guidelines’ statement is in need of further expansion, as it should 
reference the potential need for a party to produce bank statements, receipts, settlement 
agreements and documentation, and all other documentation evidencing a parent’s 
receipt of income, whether taxable or non-taxable.  
 
 A further example of the expansive nature of what constitutes income for purposes 
of calculating child support under the Guidelines can be seen from how Appendix IX-B 
addresses “income from self-employment or operation of a business.” Appendix IX-B 
states, “for income from self-employment, rent, royalties, proprietorship of a business, or 
joint ownership of a partnership or closely held corporation, gross income is gross receipts 
minus ordinary and necessary expenses required for self-employment or business 
operation. Personal income from the operation of a business includes all income sources 
listed above and potential cash flow resulting from loans taken from the business.” The 
Appendix also instructs us to “carefully review…” the “income and expenses” from 
operation of a business. The Guidelines specifically indicate that what is reported to the 
Internal Revenue Service on a tax return may not be determinative of a parent’s income 
for purposes of calculating child support, stating that “in most cases, this amount [of 
income or expenses] will differ from the determination of business income for tax 
purposes.” Ibid.  
 
 The Guidelines provides a list of expenses that are permissible as deductions for 
income tax purposes, but which must be “added back” to the revenue of the business 
(and, accordingly, the income of the parent) for purposes of calculating income for child 
support. The list of expenses that must be “added back” to income is:  
 

(1)  the accelerated component of depreciation expenses;  
(2)  first-year bonus depreciation; 
(3)  depreciation on appreciating real estate; 
(4)  investment tax credits;  
(5)  home offices; 
(6)  entertainment; 
(7)  travel in excess of the government rate; 
(8)  non-automobile travel that exceeds standard rates;  
(9)  automobile expenses;  
(10)  voluntary contributions to pension plans in excess of 7% of gross income; 

and  
(11)  any other business expenses that the court finds to be inappropriate for 

determining gross income for child support purposes.  
 
 Item number 11 in the above-stated list makes it clear that the Court has the 
authority to “add back” any other business expense that it finds to be “inappropriate” to 
exclude. The discretion provided to the court confirms that just like the list of sources of 
income is virtually without limitation, the number and amount of expenses that may be 
“added back” to a parent’s income is also virtually unlimited. Again, the controlling 
principle would likely be whether the funds in question would have been available for the 



benefit of the child if the family had remained intact. Stated differently, the Guidelines 
would seem to prohibit a parent from using and relying upon the tax code to avoid 
providing a fair level of support to their child. 
 
 Despite the expansive view of income taken by the Guidelines, there are specific 
types of income that the Guidelines explicitly excludes from consideration as gross 
income, including: 
 

a. means-tested income (i.e., based on the fact that the recipient has minimal 
income and requires government assistance to live) including, but not limited 
to, Temporary Assistance to Needy Families (TANF), Deficit Reduction Act 
(DEFRA), General Assistance, Refugee Assistance, rent subsidies, 
Supplemental Needs Assistance Program (SNAP), Supplemental Security 
Income for the Aged, Blind or Disabled (SSI); and Social Security concurrent 
SSI and Disability or SSI and Retirement benefits (all of the concurrent benefit 
is excluded); 

b. alimony, spousal support, or separate maintenance payments (the net amount 
after deducting the tax benefits, if any) to a current or former spouse;  

c. child support received for children of another relationship;  
d. non-income producing assets (e.g., undeveloped real estate, automobiles, 

jewelry, art, stocks and bonds) unless the court finds that the intent of the 
investment was to avoid the payment of child support; 

e. income from children, unless the court determines that such income should be 
included because the child is a professional or has substantial income that 
reduces the family's living expenses;  

f. income from other household members (e.g., step-parents, grandparents, 
current spouse) who are not legally responsible for the support of the child for 
whom support is being established except to determine the other-dependent 
credit (the income of the current spouse may be included if an other-dependent 
deduction is requested - see Appendix IX-A, paragraph 10); 

g. for modifications involving retirement income, the pro-rated amount of 
contributions to a voluntary plan that were previously included in gross income 
when the current support order was established;  

h. financial assistance for education including loans, grants, scholarships, 
veteran's education benefits, and awards provided under the National and 
Community Service Act of 1990 (except post-service benefits); and  

i. federal earned income tax credits.  
 

Most of these types of expenses seem appropriate to exclude from consideration 
and are not in need of further discussion. However, one could argue that the Guidelines’ 
exclusion of “non-income producing assets (e.g., undeveloped real estate, automobiles, 
jewelry, art, stocks and bonds)” warrants further clarification and review. The language 
permits the Court to include income relative to these assets unless “the court finds that 
the intent of the investment was to avoid the payment of child support.” This language 
would suggest that the investigation should focus on the intent of the parent at the time 
the investment was made. Perhaps it is appropriate to consider not just the intent of the 



parent at the time the investment was made, but also the actions of the parent throughout 
the lifetime of the investment. Additionally, if a non-income producing asset was excluded 
as income during the initial child support calculation, then it may be appropriate to include 
the asset when calculating a modification based on the actions of the parent with the 
investment as time has passed. 

 
For example, assume a parent had purchased 10 classic automobiles at the outset 

of his/her marriage. Prior to the birth of his/her children, the parent spent his/her 
weekends restoring the vehicles. The parent’s intent at the time of the investment was to 
enjoy the process of restoring these vehicles. Assume that triplets are born to the parent 
and his/her partner. When the triplets reach age five, the parent decides to sell a car. For 
six consecutive years, the parent sells one car per year, earning a profit of $10,000 per 
automobile. Each time a profit is made, it is used for the benefit of the family.  

 
Now assume that in year seven, the parent’s income had to be determined under 

the Guidelines for purposes of calculating child support. The parent states that he/she did 
not intend to avoid the payment of child support when he/she made the investments. 
Indeed, there were no children born of the relationship when the investment was made. 
The parent states that he/she has no plans to sell the remaining four vehicles and as 
such, the sum of $10,000 per year should be excluded from his/her income. The parent 
contends that the asset is non-income producing under the Guidelines. What is the 
correct result? Shouldn’t the Court be permitted to consider the parent’s pattern of 
conduct? Doesn’t fairness require such a result, especially given the pattern of behavior? 
Should the Guidelines be strictly followed? 

 
Alimony  
 
The Appendices to the Guidelines provide practitioners with an excellent starting 

point for ascertaining a parent’s income for purposes of determining child support. I have 
also seen a court consider the Guidelines when calculating a party’s income for purposes 
of alimony. For example, when evaluating a spouse’s need for alimony and/or a spouse’s 
ability to pay alimony, the Court will often “add back” certain business expenses that may 
be deductible for IRS purposes, but which are unreasonable to permit for purposes of 
calculating support, as the deductions do not represent actual “out-of-pocket” expenses, 
but instead occur “only on paper.” Accelerated depreciation is an example of an expense 
that is routinely added back for purposes of determining alimony. Additionally, cell phone 
and vehicle expenses may be added back, especially where there is a personal 
component to the expense. The Court is attempting to balance the concept of the cost of 
doing business with the concept of an employee perquisite. 

 
It should be noted, however, that there are certain types of income that are 

excluded from consideration when calculating alimony just as there are certain types of 
income excluded from consideration for purposes of determining child support. For 
example, N.J.S.A. 2A:34-23(b) specifically provides that “when a share of a retirement 
benefit is treated as an asset for purposes of equitable distribution, the court shall not 
consider income generated thereafter by that share for purposes of determining alimony.” 



See also Innes v. Innes, 117 N.J. 496 (1990). As such, if a retirement account was 
equitably distributed between the parties, the income attributable to the portion of the 
account that was distributed cannot constitute income when determining alimony. Note 
that any contributions to the retirement account after its equitable distribution can be 
considered when calculating alimony, as the limitation applies to the funds distributed, not 
the account itself. See Innes, 117 N.J. at 504-06. See also Staver v. Staver, 217 N.J. 
Super. 541, 545 (Ch. Div. 1987). 

 
Courts have also grappled with the concept of determining whether an asset 

should be considered as income producing for purposes of determining alimony. In Heller-
Loren v. Apuzzio, 371 N.J. Super. 518 (App. Div. 2004), the Appellate Division addressed 
when equity compensation (i.e., stock options, restricted stock shares, etc.) should be 
considered as income for purposes of determining alimony. The Heller-Loren Court 
stated, “Absent a [property settlement agreement] dictating otherwise, the law generally 
holds that income is generated by the exercise of an option earned and acquired post-
divorce if exercised at a price below fair market value or if sold at a profit. It does not 
support the contention that stock options should be treated as income upon mere 
vesting.” Id. at 522. However, subsequent courts have noted that a value and, potentially, 
an income could be attributed to such assets under the proper circumstances. For 
example, in Milne v. Goldenberg, 2009 N.J. Super. Unpub. LEXIS 2571 (App. Div. 2009), 
the Appellate Division indicated that an expert would need to provide testimony relative 
to the equity compensation in the case before it to set forth the value of the asset and the 
issue of whether that asset was income producing for alimony purposes could be raised 
“if and when post-divorce evidence warrants it.” Ibid. 
 
 In conclusion, accurately calculating a party’s income is crucial to determining both 
a fair alimony award and a fair child support award. When evaluating the issue, case law, 
as well as the Guidelines provide an excellent starting point for practitioners. However, 
there is ample room for creative legal argument, especially where the focus of the 
argument remains in the overarching principles of child support and/or alimony. Fairness, 
intent, historical conduct, a child’s needs, and what would have happened if the family 
remained intact are questions and topics that must be considered when attempting to 
clarify and/or expand existing law. 


